STATE OF FLORI DA

DI VI SI ON OF ADM NI STRATI VE HEARI NGS

MARI A LOURDES BURGOS, M D.,
Petitioner,

VS.
Case No. 04-4645NWP
AGENCY FOR HEALTH CARE
ADM NI STRATI ON,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

I n accordance with notice this cause cane on for forma
proceedi ng and hearing before P. Mchael Ruff, duly-designated
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings in Tavares, Florida, on July 19, 2005. The appearances
were as follows:

APPEARANCES

For Petitioner: W Ceveland Acree, I, Esquire
The Unger Law G oup, P.L.
701 Peachtree Road
Ol ando, Florida 32804

For Respondent: Jeffries H Duvall, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Station 3
Fort Knox Building II1
Tal | ahassee, Florida 32308-5403

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern

whet her the Respondent Agency nust be reinbursed by the Petition



for purported overpaynents regardi ng Medicaid clains, as
delineated in the Respondent's Final Agency Audit Report of
Decenber 12, 2003, related to the audit period of July 1, 2000
t hrough July 31, 2002.

PRELI M NARY STATEMENT

Thi s cause arose when the Respondent, the Agency for Health
Care Adm nistration (Agency) issued a Provisional Agency Audit
report demanding that Dr. Maria Lourdes Burgos, MD.

(Petitioner) reinburse the Agency for sone $51,410.93 in all eged
Medi cai d overpaynents for certain services that the doctor had
billed her patients seen between July 1, 2000 and July 31, 2002.

Sonetine thereafter the Petitioner subm tted additional
medi cal record docunentation which, upon review by the Agency,
resulted in a | owered anount of overpaynent being sought, to the
amount of $43,328.57. The Petitioner was notified of this by
final agency audit report dated Decenber 12, 2003. It is this
anmount that the Agency in this proceeding clainms as an
over paynent .

A Petition was filed whereby Dr. Burgos requested a form
adm ni strative proceeding and hearing to contest the results of
the final agency audit report. The matter was thereafter
referred to the Division of Admnistrative Hearings for form

pr oceedi ng.



The cause cane before the undersigned, as noticed, for final
heari ng on the above date. The parties exchanged copies of the
medi cal records which had been reviewed by the Agency for the
audit purpose and other exhibits prior to hearing and stipul ated
to their admssibility. Additionally, official recognitionis
t aken of Chapter 409, Florida Statutes and Florida Adm nistrative
Code Rul es 59G-4. 230 and 59G 1. 010, which incorporated by

reference, respectively, the Physicians Coverage and Lintations

Handbook and the Anerican Medi cal Association publication Current

Procedural Term nol ogy 2000. The issues to be resolved is thus

whet her nedi cal records and testinony support the paynent by the
Fl ori da Medi caid Agency of all or part of the amount of
$43, 238. 57 for medical services, the anpbunt currently in
controversy between the parties.

Dr. Burgos presented her own testinony and did not cal
addi ti onal witnesses on her behalf. The Agency presented two
w tnesses, Dr. Larry Deeb, MD., by deposition (see Respondent's
Exhibit Nine in evidence) as a nedical expert wi tness, and Teresa
Mock an Agency enpl oyee personally involved in the Medicaid audit
of the Petitioner.

Respondent's Exhibit Eight is a conposite exhibit consisting
of nedical records of Medicaid patients treated by Dr. Burgos and
wor ksheets prepared by the Agency on which are listed the

specific services provided by her and which are the subject of



this dispute. The worksheets are derived from Medicaid billing
and patients' nedical records randomy selected for the audit and
are attached to the nedical records provided by the Petitioner
pursuant to a request by the Agency. These are admitted into

evi dence wi thout objection. The Petitioner submtted Exhibits
One "A" and "B" through Six, all of which were admtted into

evi dence wi thout objection. The Petitioner also submtted into
evi dence Exhibit Seven, certain health insurance claimforns,
pertaining to bills that were not apparently processed by the
Medi cai d agency for which rei nbursenent remains outstanding, with
no anmounts as to their being yet paid to the Petitioner. The
Respondent object to Exhibit Seven on the basis that it believes
that the clainms are now barred, since they were not submtted
within the 12-nonth period required by the Medicai d Rei nbursenent
Handbook, adopted in the Agency rules referenced herein. Ruling
on the exhibit was deferred but the objection is now over-rul ed
and Exhibit Seven is admtted for reasons delineated in the
Concl usi ons of Law bel ow. Upon concl uding the hearing the
parties requested a transcript thereof and an extended briefing
schedul e for subm ssion for proposed reconmended orders.

Proposed Recommended Orders were tinely submtted and have been

considered in the rendition of this Recommended Order.



FI NDI NGS OF FACT

1. The Agency is responsible for adm nistering the Florida
Medi cai d program The Agency is thus charged with a duty to
recover overpaynents to nedical service providers enrolled in
that program The term "overpaynent” neans any anount not
authorized to be paid by the Medicaid program whether paid as a
result of inaccurate reporting or inproper reporting of costs,
i nproper clains, unacceptable practices, fraud, abuse, or by
m stake. See § 409.913.(1).(d), Fla. Stat.

2. The Petitioner, Maria Lourdes Burgos, MD., is a
pedi atrician duly licensed in the State of Florida, practicing as
an aut hori zed Medi caid provider for purposes of the rel evant
portions of Chapter 409, Florida Statutes, at tinmes pertinent
hereto. During the period July 1, 2000 through July 31, 2002,
(the audit period) the Petitioner had a valid Medicaid provider
agreenent with the Respondent Agency. During the period of the
audit the Petitioner provided services to Medicaid recipients or
patients and subnmtted clainms for those services and was
conpensated for those services.

3. This case is a result of the Agency's attenpt to recover
pur ported overpaynments fromDr. Burgos. |In choosing to becone a
Medi cai d provider, a physician such as Dr. Burgos nust assune the
responsibilities enunerated in Section 409.913(7), Florida

Statutes (2004), which provided generally that such a provider



had an affirmative duty to supervise the provision of such
servi ces and be responsible for the preparation and subm ssion of
clainms. The clains are required to be true and accurate, the
services are required to actually have been furnished to the
reci pient by the provider submtting the claim the services are
required to be nedically necessary, of a conparable quality to
those furnished to the general public by the provider's peers;
and to have been provided in accordance with all applicable
provi sions of Medicaid rules, regulations, handbooks, and
policies. They nust be in accordance with federal, state, and
| ocal law. Additionally, the provision of nmedical services are
required to be docunented by records made contenporaneously wth
t he provision of the services, denonstrating the nedical
necessity for them and the nedical basis and specific need for
t hem must be properly docunented in the recipient's nedical
record.

4. The "audit period" involved in this proceeding is
July 1, 2000 through July 31, 2002. The Medicaid program
rei mbursed Dr. Burgos in excess of $43,238.57 in paynents
pursuant to the Medicaid programduring that audit period. The
Fi nal Agency Audit Report is in evidence as Respondent's Exhibit
One and the cal culations pertaining to the overpaynent anount are
included in that report as part of Respondent's Exhibit One in

evi dence. The Agency contends that $43,238.57 is an over paynent



and subject to recoupnent because of Medicaid policy, as alleged
in the Final Agency Audit Report (FAAR). Medical records reveal
that sonme services billed, and for which paynent was received,
wer e not docunented and that docunentation provided supported a
| ower level of office visits than the one for which the Medicaid
programwas billed and for which paynment was received by the
Petitioner; and, because paynents can be made only for those
services listed in the provider handbook, that the Petitioner
billed and recei ved paynents for services not covered by Medicaid
as over paynents.

5. The Agency furnishes all authorized Medicaid providers a

manual entitled The Physician Coverage and Limtations Handbook

(Handbook). The Handbook contains the requirenments demanded of
Medi cai d providers and it and the procedure code manual (CPT)
manual that was in effect during the audit period is in evidence
in this proceeding. The handbook has been incorporated by
reference in Florida Adm nistrative Code Rule 59G 4.230. This
handbook sets forth Florida Adm nistrative Code Rule 59G 4. 230
and sets forth pertinent applicable Medicaid policies and clains
processing requirenents applicable to this proceeding.

6. Upon convening of the audit procedure, the Agency
requested certain records fromthe Petitioner and the Petitioner
fully conplied with the rel evant requirenments of Chapter 409,

Florida Statutes, submtting copies of all records dealing with



the reci pients who where the subject of the audit. See Exhibit
Ei ght in evidence.

7. The Petitioner, in effect, does not dispute the
statistical nethodol ogy enpl oyed by the agency, but does dispute
the manner in which it was applied to certain procedure codes
(CPT codes) and the result of the overpaynent cal cul ati ons.
Additionally, for every office visit that the Petitioner had with
Medi cai d patients, she personally nade an individual judgnent
about the | evel of service that she provided and accordingly
billed for that |evel of care and treatnent provided. She was
consistent in this in her billing practices as to both Medicaid
and non-Medicaid patients.

8. In sone instances, regarding the audited Mdicaid
patient/recipient records, it was denonstrated by the Petitioner
that the patient presented with sonewhat nore conplexity as to
nmedi cal condition that the CPT code, postul ated by the Agency as
applicable, represented that thus she billed for the higher code
(as for instance a "99215" instead of a "99213) or "99214").
Sonme of these nedical judgnent calls nmade by the Petitioner were
shown to be appropriate and justified and sonme where shown by the
Respondent's evidence, chiefly the testinony of Dr. Larry Deeb
the Respondent's expert, to be not really appropriate and that
t hey shoul d have been coded and therefore billed at a | ower

level. In any event, based upon the testinony of Dr. Larry Deeb,



as well as the Petitioner's testinony, the subm ssion of both a
"well child" checkup billing and a "sick office visit" billing
was appropriate and consistent with good nedi cal practice under
t he circunstances denonstrated by the Petitioner's testinony and
her records. Thus it was inappropriate for the Agency to
automatical ly claiman overpaynent due for those billings, based
upon only its policy interpretation.

9. Additionally, based upon Ms. Mocks testinony, it is
apparently an Agency policy or practice in conducting audits, and
i n recoupi ng overpaynents, that when errors are discovered in the
audit or in the billing records which happen to be in favor of
the practitioner (the Petitioner) that the Agency does not
provide a credit applied to any all eged overpaynent. It would
seem that fundanental fairness dictates that both credits and
over paynents be wei ghed agai nst each other in calculating the
ultimate amount of any overpaynent, if one exists.

10. In any event, based upon Dr. Deeb's testinony and the
Petitioner's testinony, with regard to the random sanpl e of
patients and their nedical records submtted, reviewed and
involved in this dispute, the evidence denponstrates that the
Petitioner was not overpaid as to the follow ng anounts and
patients/recipients:

Reci pi ent Dat e of CPT Di sal | owed/
Number Servi ce Billed and Paid Adj ust ed Anount




1 12/ 05/ 00 99215 $37.59

09/ 05/ 01 99215 $60. 95
2 03/05/01 99214 $15. 11
3 09/ 19/ 00 99215 $13.01
4 04/ 04/ 01 99215 $60. 95
5 09/ 15/ 00 99214 $15. 11
05/ 10/ 01 wp881 $22.70
6 01/ 14/ 02 99215 $14.52
8 11/08/ 01 99214 $15. 11
9 05/ 03/01 99205 $87. 24
10 05/03/01 99205 $87. 24"
11 04/ 04/ 02 90669 $ 0.00%
04/ 04/ 01 Wp881 $37.81
04/ 04/ 01 99214 $46. 42
12 10/ 18/ 01 99214 $15. 11
01/ 18/ 02 99215 $29. 63
01/ 30/ 02 99215 $14.52
05/ 20/ 02 99214 $15. 11
13 08/ 14/ 00 99215 $13.01
14 01/31/01 99214 $15. 11
08/ 27/ 01 99214 $15. 11
05/ 13/ 02 99214 $24. 58
15 10/ 17/ 00 99356 $50. 94
Reci pi ent Dat e of CPT Di sal | owed/
Nunber Service Billed and Paid Adj ust ed Anpunt
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17

20

22

23

24

25

26

28

10/ 19/ 00

10/ 13/ 00

05/ 10/ 01

12/ 11/01

12/ 11/01

12/ 22/ 00

11/19/01

11/ 20/ 00

03/ 27/ 02

04/ 03/ 02

04/ 22/ 02

04/ 29/ 02

05/ 10/ 02

08/12/01

08/ 15/ 01

09/ 30/ 01

10/ 01/ 01

12/ 03/ 01

12/ 06/ 01

12/ 14/ 01

01/ 16/ 02

01/ 23/ 02

10/ 13/ 01

99233

99215

99215

WD881

99214

99205

99223

99239

WL998

99356

99215

99214

99215

99356

99239

99223

99233

99356

99239

99205

99215

99215

99431
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$12.
$57.
$60.
$37.
$46.
$17.
$42.
$11.
$ 0.
$49.
$ 0.
$13.
$ 0.
$ 0.
$12.
$22.
$12.
$49.
$12.
$18.
$29.
$29.

$ 0.

53
14
95
81
42
02
04
53
003/
72
00%
86
00°
00°
06
71
66
257/
06
12
63
638/

0 09/



Reci pi ent Dat e of CPT Di sal | owed/

Nunber Servi ce Billed and Paid Adj ust ed Anpunt
10/ 14/ 02 99233 $12. 66
10/ 15/ 01 99239 $12. 06
29 02/ 28/ 02 99356 $ 5.421
03/ 01/ 02 99233 $13. 80
03/ 02/ 02 99239 $13. 66
03/ 06/ 02 99205 $18. 67
29 03/ 13/ 02 99215 $14. 52

11. The Petitioner in its Proposed Recomended Order has
agreed that other than the above (Proposed Reconmended O der
par agraph 10 patients and anmounts) that the Petitioner agrees
with the Agency's review and the overpaynent cal cul ations on a
per office visit basis.

12. Additionally, however, as referenced above, there were
additional health insurance claimfornms which were, or should
have been, submtted to the Agency, representing clains for
paynent for dates of service that clearly fall within the
rel evant audit period, that were never conpensated by the
Agency's contracted agent. The alternative is that the claim
forms for some reason were not actually submtted.

Unfortunately, neither the Petitioner's records and testinony nor
t he Agency records can clearly show whether the claimforns were

actually submtted or not. It is apparently not possible to

12



retrieve that information fromthe Agency's claimfilling and
paynent -rel at ed conmput er programm ng system for reasons not
understood by either party or the judge. There is thus no clear
expl anation of record concerning why these clains were not paid
earlier, even though they fall within the audited period.

13. It is clear, however, that the additional clains
referenced in the Petitioner's Exhibit Seven, admtted as a |l ate
exhibit herein, do relate to that audit period and represent
medi cal services provided by the Petitioner within that audit
period. Since that audit period and the clainms referenced in
evi dence are the subject of a "proceeding" and are pending a

"“court or hearing decision . or, alternatively and

adm ttedly sonmewhat specul atively, could be subject of a "system
error on claimthat was originally filed within (12) nmonths from
date of service," it appears patently apparent that fundanenta
fairness dictates that these health insurance claimforns rel ated
to the sane audit period should be considered and a determ nation
made as to whet her and how much of those clainms should be
reinbursed to the Petitioner for the nedical services they
represent. Thus, especially as to exception (2) to the twel ve-
nmonth filing requirement listed in the above-reference handbook,
Exhi bit Seven has been admitted into evidence and the claimforns

represented therein should be considered and the anmobunts payabl e

to the Petitioner should be credited against the resultant

13



over paynment anounts cal culated as a result of these Findings of
Fact .

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2004).

15. The burden of proof to establish an alleged Medicaid
over paynent by a preponderance of the evidence is that of the

Agency. South Medical Services v. Agency for Health Care

Adm ni stration, 633 So. 2d 440, 441 (Fla. 3rd DCA 1995); South

Poi nt Pharmacy v. Departnent of Health and Rehabilitative

Services, 596 So. 2d 106, 109 (Fla. 1st DCA 1992).
16. Al though the Agency bears the ultimte burden of

per suasi on and must present a prinma facie case as to each

essential elenment of the dispute, Section 409.913(21), Florida
St at ut es, provides that:

[ T]he audit report, supported by agency work

papers, showi ng an overpaynent to the

provi der constitutes evidence of the

over paynent .
Once the Agency produces into evidence the audit report
supported by the Agency's work papers, the burden to rebut that

report and the calculations it represents shifts to the

Petitioner. See Maz Pharnmaceuticals |Incorporated v. Agency for

Health Care Admi ni strati on, DOAH Case No. 97-3791
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17. The Petitioner has contended that she is entitled to
bill certain CPT codes which reflect a nore severe or conpl ex
medi cal service or procedure that the Agency was felt was
proper. In some of the cases she actually satisfied fewer of
the required criteria that are set forth in the evaluati on and
managenment services guidelines in evidence. For exanple the
doctor billed a "215" |evel of service code in a nunber of
instances. The criteria for this level of billing is set forth
in the CPT manual in evidence and clearly requires nedical
deci si on- maki ng of high conplexity to justify these billing
| evel s. See Respondent's Exhi bit Four in evidence. Decision-
maki ng of high conplexity is defined as decisions which arise in
situations in which there is a "risk of conplication and/or
norbidity or nortality.” This level of severity was not present
in many of the cases presented for consideration.

18. In fact, however, contrary to the Respondent's
position, the Petitioner and the testinony of Dr. Deeb shows
that the double-billing alleged for a well-child checkup and a
sick-child visit on the sane date of service for two recipients
was clearly appropriate under the circunstances proven, as the
Petitioner's testinony and Dr. Deeb's testinony denonstrate.
Further, with regard to the anobunts and patient/recipients
nunbered and depicted in the above paragraph 10 in the Findings

of Fact, the Petitioner denonstrated through her testinony, as

15



well as to sone extent through that of Dr. Deeb, that those
reported anmounts of overpaynent were really not overpaynents.
Thus their sumtotal should be deducted fromthe overpaynent
anount referenced above bei ng sought by the Agency. Therefore,
the Agency did not prove by a preponderance of the evidence that
the Petitioner received an overpaynent for the specific Medicaid
cl ai ns addressed in paragraph 10 above anal yzed during the
audi t .

19. In this connection, although Dr. Larry Deeb perforned
a peer review of the sanpled patient files of the Petitioner,
Dr. Burgos also testified based upon her independent
recol | ecti on and know edge of those patients and a review of her
medi cal records concerning the underlying facts and
ci rcunst ances surrounding the care and treatnment she provided to
each of those patients on those dates of service. The
Petitioner thus denonstrated by a preponderance of evidence that
the all eged overpaynents referenced as to the patients or
reci pients depicted in paragraph 10 above were adequately
rebutted and those anpunts depicted were not overpaynents.
Those anmounts shoul d be reduced fromthe total overpaynent
recoupnent anount sought by the Agency.

20. Further, concerning the Medicaid provider
rei mbur sement handbook HCFA- 1500, for reasons which are not

clear there has been a delay in processing the health insurance

16



claimfornms or else they were never actually subnmitted as to
those claimfornms depicted in the Petitioner's Exhibit Seven.
That exhibit has been admtted into evidence and whet her or not
clainms were originally submtted when the 12-nonth cl ains

subm ssion tinme limt provided in the above-referenced handbook,
it is appropriate that they be considered since they directly
relate and involve patient visits, services, and care provided
during the relevant audit period, which audit period is directly
the subject of this proceeding and pending "court" decision. It
i s thus concluded that the re-subm ssion of those claimforns,

if re-subm ssion is necessary, conmes wthin the above-referenced
exception to the handbook prohibition on submtting clains
beyond the 12-nonth tinme limt. Consequently, the anount of
paynments due the Petitioner with regard to the claimforns
contained in Petitioner's Exhibit Seven should be credited

agai nst any overpaynent determned to be due fromthe Petitioner
to the Respondent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact, Concl usions of
Law, the evidence of record, the candor and deneanor of the
W t nesses, and the pleadings and argunents of the parties, it
is, therefore,

RECOMVENDED t hat t he Respondent, Agency for Health Care

Adm ni stration, re-calculate the anount of overpaynent in a

17



manner consistent with the above Findings of Fact and
Concl usi ons of Law, excluding fromthe anount of overpaynent
t hose anmounts determ ned above to have not constituted
over paynents. It is further

RECOVMENDED t hat the Respondent cal cul ate the anount of
rei mbursement not provided pursuant to the recently submtted or
re-submtted (but never paid) Exhibit Seven health insurance
claimfornms, and as for the reasons indicted in the above
Fi ndi ngs of Fact and Concl usions of Law, and credit that
addi ti onal amount of rei nbursenent agai nst the overpaynent
cal culation anount in arriving at the new overpaynent due from
the Petitioner to the Respondent. The Petitioner shall repay
t he Respondent the re-cal cul ated nonetary anount of overpaynent
within a reasonable period of tine and by reasonabl e install nment
paynents, agreed to by both parties, but shall not be obligated

to pay other costs or fees related to this nmatter.

18



DONE AND ENTERED this 4th day of Novenber, 2005, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 4th day of Novenber, 2005.

ENDNOTES

" Although the DOS was docurmented to be 05/08/01, it was
corrected to 05/03/01.

2 Rei mbursement for pneunpcoccal vaccine was not credited, and
thus a credit of $10.00 is appropriate.

3 Al though inmuni zations and the well-care visit were subnitted,
the well-care visit was never paid and no expl anati on was ever
given, thus a credit of $68.74 is required.

¥ The level of care warrants 99214 as opposed to the 99213 than
was al | owned which nust be recal cul ated for credit.

Pursuant to meeting with Dr. Burgos and Dr. Deeb, he agreed to
al | ow her one hour of critical care credit which should be
applied at a CPT code of 99295.

® Pursuant to neeting with Dr. Burgos and Dr. Deeb, he agreed to
al | ow her one hour of critical care credit which should be
applied at a CPT code of 99295.
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" The billing entry was nisdated and shoul d have reflected a DOS

of 12/04/01 for which a nedical record exists, the apparent
reason for deni al

8 Petitioner is granted an upcharge to a 99214 and for the
Agency nust cal culate the credit anount.

% Pursuant to Dr. Deeb's revisions, the allowable CPT code was a
99223 whi ch shoul d be rei nbursed at $85.50, thus showing a credit
of $49.12.

19" To be consistent with Dr. Deeb's analysis of Recipient Nunmber
26, DOS 12/03/01, reinbursenment of $84.42 should have been
al | oned as opposed to what was submitted and then reduced.
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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